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Re: MUR 5367 (U.S. Rep. Darrell Issa) 

Dear Comrmssioners: 

On behalf our chent, Respondent U.S. Rep. Darrell Issa, we wnte to b m g  to your attenQon that 
the legal underpmmg of the Commtssion’s Factual and Legal Analysls m the above referenced 
enforcement matter has been reversed by the recently issued Advisory Opmon 2005-10 (Reps. 
Berman and Doohttle). MUR 5367 should, therefore, be promptly dlsmssed. 

The f m h g  a p s t  Respondent Rep. Darrell Issa was premsed on a “ballot measure” bemg “m 
connectlon with any electlon other than an electlon for Federal office” for purposes of the 
Biparusan Campagn Reform Act’s (BCRA) prohbitlon on Federal candldates and officeholders 
raising and spendmg funds not subject to the prohbiuons and lunttatlons of Federal law. F&LA 
at 2-3. MUR 5367 turns enttrely on whether Rep. Issa violated BCRA’s ban on sohciting soft 
money, and s p e n b g  corporate (a Subchapter S corporauon of whch he and hs unfe were the 
sole shareholder)’ and personal2 funds for a Caltforma ballot measure comrmttee, Rescue Cavomza. 

However, the Comm.~ssion~s ruling m A 0  2005-10 that a Cahforma ballot measure is not an 
L‘elec~on7’ for purposes of BCRA’s ban on soft money fundralsmg under certam crrcumstances is 
apphcable as well to MUR 5367. In partlcular, the “certam crrc~mstances’~ mclude that: 

It is more accurate to say that Rep Issa, for admuustratwe convenience, made several same-dav transfers from a 
personal account through his Subchapter S Corporatton to Resme Cuhzrnru &July 20,2004 letter from counsel 

* A 0  2004-25 (Corzme) negates the Comssion’s pnor conclusion m the F8dA that there w a s  reason to believe 
that Rep Issa, by spendmg his personal funds, spent soft money m molation of BCR4 
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Neither requestor nor any other Federal candidate d be on the November 8,2005 
ballot m e r e  was no Federal candidate on the October 7,2003 ballot.); , 

The 2005 ballot measures represent major issues facmg the constltuents of Reps. Berman 
and Doohttle, and touch on matter frequently before Congress. WhJe the A 0  does not 
mentlon these issues, there are eight on the ballot, 
htto: / /~~.ss.ca.QOv/electlons lelectmns i.htm#2005S~eclal, and one of these measures 
touches upon the hfeblood of Cahforma congressional officeholder’s re-electlon 
prospects - how congressional dlstnct boundaries are drawn. (The 2003 ballot focused 
on who would be governor of the State, whch impacts all Cahformans.); 

The ballot measure comrmttees, accorhg  to the AO, are not and would not be &ectly 
or mduectly estabhshed, financed, mamtamed or controlled by either Reps. Berman or 
Doohttle, or anyone actmg on theu behalf, or on behalf of any pohtlcal party comrmttee. 
(However, the FEC cannot know &IS untd the end of the campagn when total receipts 
for these ballot measure comrmttees have been tabulated. There is n o h g  m the A 0  
preventtng Reps. Berman and Doohttle from financlng the ballot measure commrttees to 
exactly the same degree as Rep. Issa. The only dlfference is that the totals for the recall 
effort are known, and the totals for the 2005 cannot be.); 

Reps. Berman and Doolittle would undertake fundrasmg m their mdlmdual capacltles 
and not on behalf of any pohttcal party comrmttee. (The same was true for Rep. Issa.); 

Reps. Berman and Doohttle would not rase funds for pubhc commutvcations that would 
refer to either of them and be dlstnbuted m theu respective congressional dlstricts ‘(The 
same was true for Rep. Issa.); 

Whether one of these clrcumstances, some m combmatlon, or all is dispositive is not stated. 
However, based upon the BNA, Mong eY Polztics Report of the Comrmssion’s August 1 8th 
meetmg, the smgle dlspositlve factor b e h d  the Comrmssion’s n i h g  would appear to have been 
the fact that there were no Federal races on the November 8,2005 ballot, as a motlon to allow 
soft money fundrasmg under thls cucumstance rnttlally garnered five votes. 

I 

In any event, the clrcumstances m MUR 5367 correspond to those m A 0  2005-10: 
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Rep. Issa was not on the October 7,2003 ballot; 

The ballot measure represented a major issue facing Rep. Issa’s constltuents, namely 
whether Governor Davis should contmue to govern the State of Cahforma; 

Rep. Issa undertook fundrasmg m his mdmdual capacity and not on behalf of any 
pohtlcal party comrmttee; 

0 Rep. Issa drd not rase funds for pubhc communrcatrons that would refer to hrm and be 
dstnbuted m his congressional chstnct. 

In hls response to the F&U,  Rep. Issa went along mth the fictlon that he “estabhshed”, 
financed” and ccmamtamed’y Rescue Cahfornza merely because he had glven a substantlal amount of 
funds to it. He did h s  for BCRA purposes because Issafor Governor, hs gubernatorial can&date 
comrttee, would be considered, under Comrmssion regulatlons, affhated mth Rescue Cah$rnza 
and, thus, Rep. Issa would be exempt from the fundramng ban under 2 U.S.C. 5 441i(e)(2)). 

There is, however, not a scmtdla of evidence that Rep. Issa estabhshed or controlled Reme 
Ca/.ornza m the tradtlonally understood sense that he had sometlung to do with its organrzatronal 
genesis or exercised decision-malung authonty . The FEC has never authoritatmely provided 
preuse content to the terms “financed” or ccmamtamed’y for purposes of affihatlon, whch 
naturally leads to abuses such as rn h s  matter where the F&LA concludes: 

0 Rep. Issa provided “seed money” ($100,000) to Rescue Callfornza (that is, he had an “actlve 
and significant role in the formatlon” of the comrmttee, 11 C.F.R. 3OO(c)(2)(1x)), and 
thereby “estabhshed” it; and 

0 Rep. Issa provided funds in a “significant amount” and on an “ongomg basis,’ (60% of 
total reported receipts? to Resczie Cavornza (that is, he ccfman~ed’7 and “mamtarned’7, the 
c o m t t e e ,  11 C.F.R. 300.2(c)(2)(vu) and (vu)). 

If Rep. Issa is found to have “estabhshed” “financed” or ‘‘mmtamed” a ballot measure 
comrmttee menb by havmg raised or spent an undefined amount of funds that is labeled “seed 
money”, or m “sipficant” amounts, it puts the A 0  2005-10 requestors and all other Federal 
candidates relymg on it m the precanous positlon (not addressed m A 0  2005-10) of becommg 
estabhshers, financers or mamtamers of the very ballot measure comrmttees for whch the 

Now that the Rescue Cah$mza has t e m a t e d  and its total recapts over the term of its exlstence are quantdied, on- 
h e  reports inchate that Rep Issa personally or through Green Properues, Inc contributed 56% of its total recapts 
- See http //dbsearch ss ca g.ov/ContnbutorSearch asDx 
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Commrssion gave them perrmssion to rase sipficant amounts of funds from any source. i The 
FEC, by grantmg Reps. Berman and Doohttle a hcense to rase soft money (without any noted 
restrictlon), have mmted them to break the law, not unhke a pohce officer who mmtes a tavern 
patron to step outside and then arrests hrm for pubhc drunkenness. 

On the other hand, if the Comrmssion concludes that rasmg or spending unlunlted soft money 

candrdates, or if the questton of “affillatlon” mth a ballot measure commrttee was not dispositlve 
m A 0  2005-10 rn hght of the other mcumstances present (such as the requestors not bemg on 
the ballot), then Rep. Issa should either be considered as not havmg estabhshed, financed or 
marntarned Rescue Cahzmza or that hs donatlons to it were outweighed by the other 
crrcumstances that render hs actlvity lawful. 

. for these ballot measure comrmttees is pemssible for requestors and other slrmlarly situated 

Because the crrcumstances m MUR 5367 are on all fours with those m A 0  2005-10, t lus  MUR 
should be &srmssed without delay and not allowed to hang over the head of Rep. Issa. 

I 

Glenn M. Wrllard i 


